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1. KENTUCKY: Ground broken on group homes for adults with disabilities
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By Deborah Yetter 

August 31, 2010 

Courier Journal 
A joyful group of family members, future residents and advocates for the disabled gathered Tuesday on a field off Manslick Road to break ground for a project some feared might never happen — a cluster of small group homes to replace the aging Bingham Center, a state-run residence for adults with mental and physical disabilities.

“This day is a miracle!” said Carol Mueller, president of the Bingham Center family association. “How many times over the past five years have we been told this project would never happen?”

Gov. Steve Beshear kicked off the event to celebrate the planned construction of six, four-person cottages that will serve most of the residents who now live at the Bingham Center, a dormitory-style facility on the grounds of Central State Hospital in eastern Jefferson County.

The new cottages, to be called Bingham Gardens, are located on the grounds of Hazelwood, a 

state-run center for disabled adults in south Louisville.

“This is an exciting day,’’ Beshear said, noting that the $10.4 million project funded in 2008 also will include a new clinic to provide medical, dental and psychiatric care to disabled adults throughout the region.

“Our goal not only is to provide health care but to nurture and enhance the lives of each person,” Beshear said.

The governor praised advocates, state and local officials and lawmakers — including Rep. Jimmie Lee, an Elizabethtown Democrat who championed the project for many years.

But he reserved his strongest praise for the families.

“The main credit for making this happen goes to the family members who worked with us on this project and have been tireless advocates,” he said.

Mueller, whose sister, Donna McIntyre, 52, has lived at the Bingham Center for 30 years, used her comments to explain what the new homes will mean for those expected to move in when construction is complete.

One man, 61, will enjoy “the simple pleasure of sitting on his own front porch,” she said. 
Another resident, 23, a two-year resident of the Bingham Center, loves Walt Disney movies and pizza.

“He’ll soon watch his movies in a typical American living room,” she said.

And her sister, McIntyre, will sleep in her own full-size bed in her own home, Mueller said.

Architect Leo Klarer, with the firm Grossman Chapman Klarer Architects, said the six cottages are designed with individual features so each has a different façade, giving the complex a neighborhood appearance. Inside, the homes are fully accessible with large windows or skylights to allow for plenty of natural light, he said.

The 17,000-square-foot clinic will allow for expansion of a dental clinic for disabled adults at Hazelwood to become a full-service medical center. Dr. Henry Hood, who operates the clinic, said he expects it to serve disabled individuals from throughout the region who have trouble finding adequate dental and medical services.

Workers have already begun clearing the site, and the clinic and homes should be ready for use in about a year.

While praise flowed Tuesday for many of those involved in the project, one person was singled out for special recognition: the late Louise Underwood, a longtime advocate for Hazelwood residents who joined with families and state officials to lobby for the clinic and the Bingham Gardens project.

Underwood died in 2008 — not realizing her goal of living “long enough to see this project finished,’’ Mueller said.

But her spirit was present yesterday, Mueller said.

“Louise Underwood, your dream is fulfilled,” she said.
LEGAL NEWS
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2. PENNSYLVANIA: Families appeal; VOR files Amicus Brief in support 
----------------------------------------------------------------------------------------------------------

Acknowledgments:  VOR is very grateful to the law firm of Sidley Austin LLP (New York) for its ongoing pro bono representation of interveners in the Benjamin v. DPW case, described below. VOR is also grateful to Lesli Esposito, an attorney with the law firm of DLA Piper LLP (Philadelphia) for stepping forward at nearly the last minute to represent VOR as Amicus Curiae in the Benjamin case in support of the family/interveners. Finally, VOR is grateful to attorney Carl Solano, who filed his own Amicus brief in support of his sister, who receives services in a Pennsylvania ICFs/MR, and who, through his connections, brought VOR’s request to Lesli’s attention. THANK YOU! 
Source: 

VOR, Sept. 3, 2010

Case Background
In July 2009, five plaintiffs represented by the Pennsylvania Protection and Advocacy (P&A) filed a class action lawsuit against the state (defendants) alleging that more than 1,200 Pennsylvanians with mental retardation who reside in state operated ICFs/MR have not been “offered the opportunity to move to appropriate community living arrangements.” 
In November 2009, shortly after the district court certified Plaintiffs’ class, 9 families of affected residents (potential class members), representing their family members with mental retardation, moved to intervene. In March 2010, the district court denied their Motion to Intervene, finding that “the definition of the [certified class] specifically excludes [those who] oppose community placement,” and determined that the Pennsylvania’s Department of Public Welfare (DPW) adequately represents the Intervenors’ personal interests by its defense against P&A’s allegations. 
The Appeal

The intervening families appealed the District Court’s denial of intervention, filing its Appellant brief with the federal 3rd Circuit Court of Appeals on August 10, 2010.  These families argue that the district court erred in finding that their family members do not have a concrete, protectable interest in their own care and in preserving their right to remain in an ICF/MR, which they believe is the most appropriate form of care for them in light of their unique circumstances. They point to statements made by both plaintiffs and defendants in court filings which show that both parties believe that all class members would not oppose community placement if properly “educated.” 

VOR filed an Amicus Curiae brief in support of the proposed interveners’ right to intervene, arguing that the “practical consequences of the relief being sought [by P&A] contradict the rights and established and projected by the Supreme Court in Olmstead.”  

“The very rights recognized and protected by Olmstead are in danger of being violated here, as both Plaintiffs-Appellees and Defendants proceed to railroad all residents of ICFs/MR out of those institutions and into community facilities.” 

VOR’s brief also pointed to the activities of P&As across the country noting the “remarkably similar pattern of events in the present case as compared to lawsuits brought by other state [P&As] across the country,” which in some cases has had a “devastating effect on the health, well-being and mortality of many affected individuals.” The concern, therefore, expressed by the families - that the relief sought (community placement) will practically result in closure of their family members’ homes – warrants intervention, VOR’s brief argued.  In conclusion, VOR stated:
“While some residents may be capable of living successfully in community programs, such settings are not suited to all people. The Supreme Court in Olmstead requires protection of an individual’s right to choose the care appropriate to his or her specific needs. Moreover, the Olmstead decision reflects the Court’s observation that a variety of care options are required to meet the varying needs of the disabled VOR and the Appellants-Interveners do not seek to take away an individual’s right to choose community placement; rather they seek to protect the rights of other residents of institutions who choose to remain in ICFs/MR. Without Appellants’ intervention, the rights of those individuals will be ignored.” 
The case is Benjamin v. Department of Public Welfare.
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3. Military Families Sue DoD to Pay for ABA Treatments

----------------------------------------------------------------------------------------------------------

Source:

Community Services Reporter

Volume 17, Number 8

August 2010

National Association of State Directors of Developmental Disabilities Services (NASDDDS)

For subscription information, visit http://www.nasddds.org/Publications/newsletters.shtml
“Military families having children with autism have filed a class action lawsuit against the Department of Defense, alleging that the DoD and its health benefits division, TRICARE, have wrongfully refused to provide insurance coverage for applied behavior analysis (ABA) therapy,” PR Newswire reported July 7.

“In a dramatic new development, the Department of Defense has vacated its prior policy of denying payment for ABA therapy for autistic children of military families, but it is still refusing to pay for such claims.” 

The case is Berge v. United States of America, et al., No. 10-cv-00373-RBW (DC), and it was assigned to Judge Reggie B. Walton of the federal district court. 

----------------------------------------------------------------------------------------------------------

4. CALIFORNIA: Judge pans California’s mentally disabled inmate care

----------------------------------------------------------------------------------------------------------

By: DON THOMPSON

Associated Press

08/27/10
SACRAMENTO, CALIF. — A federal judge says in a sharply worded tentative ruling that California's prison system still does a poor job of identifying and caring for developmentally disabled inmates nine years after the state agreed to improve services.

U.S. District Judge Charles Breyer's preliminary order, dated Thursday, rejects corrections officials' bid to end court oversight of the 2001 settlement.

To the contrary, he tentatively ordered the California Department of Corrections and Rehabilitation to submit a new plan to improve employee training and to better identify developmentally disabled inmates, saying he doubts the state can correct the problems on its own.

The San Francisco-based judge gave attorneys 12 days to file objections before he makes his proposed ruling final.

Studies show as much as 4 percent of inmates are developmentally disabled, yet the prison system has identified and treats less than 1 percent of the prison population, Breyer said in 112 pages of official findings. Just 1,348 of the state's 166,000 inmates had been identified as developmentally disabled in the nation's largest state prison system.

The state had argued conditions have improved to the point that it is no longer violating inmates' constitutional rights. Breyer disagreed after hearing testimony during a six-day trial in May.

After interviewing inmates and staff at seven prisons, court expert Dr. Peter Leone, a special education professor at the University of Maryland, found that "the system as a whole appeared indifferent to the needs of these inmates" despite the efforts of some employees.

Breyer, brother of U.S. Supreme Court Justice Stephen Breyer, went further in his proposed findings.

The inmates "are regularly verbally, physically, and sexually assaulted, exploited, and discriminated against in California prisons," he wrote. "Developmentally disabled prisoners are punished for violating prison rules that they do not understand, and are punished at hearings which they cannot comprehend."

They regularly have their food and property stolen, or give it up to buy protection or help from other inmates. They often lack the help they need with basic hygiene, or with getting routine medical treatment, the judge found.

At one point, Breyer suggested that the state sought to end his oversight "simply because ongoing Court supervision is annoying them."

"Be careful what you ask for, is the message to the state," said Sara Norman, an attorney with the nonprofit Prison Law Office. The Berkeley-based firm filed the original lawsuit in 1996 and fought the state's attempt to end court monitoring. Norman said she hoped the judge's proposed new requirements will force the state to make necessary changes.

The department is reviewing its legal options after receiving the tentative order on Friday, said spokesman Luis Patino.

"We are committed to complying with the law, developing tools to prove our compliance and eventually terminating the legal action," he said.
----------------------------------------------------------------------------------------------------------

5. WASHINGTON, D.C.: U.S. District Court Approves Revised Plan in Evans 

 ----------------------------------------------------------------------------------------------------------

Washington, DC – U.S. District Court Judge Ellen Segal Huvelle approved the 2010 Revision of the 2001 Plan for Compliance and Conclusion in the longstanding class action lawsuit, Evans v. Fenty, effectively putting an end to the litigation that commenced in 2006.

The 2010 Revision substantially streamlines the goals and targets set forth in the 2001 Plan. The Court recognized that the parties had worked collaboratively during the past 30 days to revise the original exit plan in an effort to address the areas most critical to ensuring that the District’s Department on Disability Services Developmental Disabilities Administration (DDS/DDA) provides to Evans class members the services and supports that were the subject of the lawsuit.

The Court was complimentary of the efforts of the plaintiffs, the Office of the Attorney General (OAG), and the Special Masters in reaching this important milestone.

Judge Huvelle also entered a separate order appointing Kathy E. Sawyer to serve as the Independent Compliance Administrator (ICA) for a two year term. Sawyer is the former commissioner of the Alabama Department of Mental Health and Mental Retardation and returns to the District fully familiar with the issues and challenges of achieving compliance with the court’s orders in Evans. Beginning in 2006, she served in various capacities, including interim administrator of DDS/DDA. Sawyer's prior position with the District played a major role in the parties consenting to her appointment. Judge Huvelle noted specifically that Ms. Sawyer's role was not to supplant the leadership of the agency, Director Laura Nuss and new DDA Deputy Director Cathy Anderson.

“I applaud the work of all parties involved for their efforts to resolve this litigation,” said Mayor Adrian M. Fenty. “Furthermore, I am confident in Kathy Sawyer’s familiarity with the Evans case and welcome her back to the District.”

Attorney General Nickles said, “I am very pleased with the Court’s entry of the orders agreed to by the parties and the collaborative relationship that has developed between the District and plaintiffs.”

The parties, the Special Masters, the Court Monitor, Sawyer and the Quality Trust for Individuals with Disabilities will meet periodically to discuss issues and strategies aimed at implementing the outstanding court orders and the revised plan for compliance.

Director Nuss views the Court’s rulings and the addition of Sawyer and Anderson as great news for the intellectual and developmental disabilities system at large, and, more importantly, for the individuals who receive its services. "Today's orders by Judge Huvelle mark a significant milestone in the history of this case,” said Director Nuss. “This begins a new, and we believe, final chapter in which the District, working in partnership with plaintiffs, the Court Monitor, and the Court, will complete transformation of its developmental disability service system into one of the best in the country," Nuss said.
----------------------------------------------------------------------------------------------------------

6. Federal court of appeals rejects link between vaccines, autism

----------------------------------------------------------------------------------------------------------

August 30th, 2010 
By Hank Lacey, Denver Science News Examiner

A federal appeals court, second-highest in rank after the U.S. Supreme Court, has ruled for the second time that there is no link between vaccines and autism.

The Aug. 27 decision of the U.S. Court of Appeals for the Federal Circuit came in the case of a child who began to show symptoms of autism and mental retardation after receiving a measles-mumps-rubella vaccine in 1995.

The opinion upholds the findings of a special master appointed to determine whether Michelle Cedillo, who turns 16 years old today, was harmed by the MMR vaccine.

Cedillo did not exhibit any health problems during her first 15 months of life. A pediatrician's examination in January 1996, about two weeks after the vaccine was administered, revealed that she was suffering from fever, rash, vomiting and coughing. At her 18-month well-child visit, in March 1996, the pediatrician noted that those symptoms were gone.

In April 1997 Cedillo was diagnosed with a developmental delay, and in July 1997 her pediatrician concluded that she suffered from "severe autism" and "profound mental retardation." During her childhood she has also suffered from arthritis, pancreatitis, and a variety of gastro-intestinal ailments.

In 1998 Cedillo's parents sought, on her behalf, compensation under the National Childhood Vaccine Injury Act of 1986. Her case was included within a group of disputes over whether there is a causal relationship between childhood vaccines and autism.

They argued that thimerosal, a preservative in the vaccine, harmed Michelle's immune system and that, as a result, the measles virus contained in the vaccine entered Michelle's brain and caused tissue inflammation and autism.

The special master, who is usually a lawyer appointed by a court to act as a judge in one particular, complex, fact-intensive case, rejected as unreliable testing performed by a British laboratory that supported the Cedillos' theory of causation.

The federal appeals court found that the special master's decision was justified under a U.S. Supreme Court decision that requires trial judges to determine whether an expert witness' theory about causation is testable, has an acceptable error rate, and has been peer reviewed and published.

The appeals panel also held that the special master could instead rely on the testimony of a U.S. government expert witness who argued that the testing done by laboratory engaged by the Cedillos was “severely flawed, and should not be considered reliable.”

Michelle's mother, Teresa Cedillo, told Legal Times that the family's lawyers are considering their options for challenging the appeals court's decision.

In May the same court upheld the rejection of a claim for Vaccine Act compensation in another case in which a one-year old boy lost the ability to speak within months of receiving the MMR vaccine and was diagnosed with regressive autism about 17 months of its administration.
MEDICAID NEWS
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7. Record number in government anti-poverty programs

--------------------------------------------------------------------------

USA Today

By Richard Wolf

August 30, 2010

WASHINGTON — Government anti-poverty programs that have grown to meet the needs of recession victims now serve a record one in six Americans and are continuing to expand.

More than 50 million Americans are on Medicaid, the federal-state program aimed principally at the poor, a survey of state data by USA TODAY shows. That's up at least 17% since the recession began in December 2007.

"Virtually every Medicaid director in the country would say that their current enrollment is the highest on record," says Vernon Smith of Health Management Associates, which surveys states for  Kaiser Family Foundation.

The program has grown even before the new health care law adds about 16 million people, beginning in 2014. That has strained doctors. "Private physicians are already indicating that they're at their limit," says Dan Hawkins of the National Association of Community Health Centers.

More than 40 million people get food stamps, an increase of nearly 50% during the economic downturn, according to government data through May. The program has grown steadily for three years.

Caseloads have risen as more people become eligible. The economic stimulus law signed by 

President Obama last year also boosted benefits.

"This program has proven to be incredibly responsive and effective," says Ellin Vollinger of the 

Food Research and Action Center.

Close to 10 million receive unemployment insurance, nearly four times the number from 2007. 

Benefits have been extended by Congress eight times beyond the basic 26-week program, enabling the long-term unemployed to get up to 99 weeks of benefits. Caseloads peaked at nearly 12 million in January — "the highest numbers on record," says Christine Riordan of the National Employment Law Project, which advocates for low-wage workers.

More than 4.4 million people are on welfare, an 18% increase during the recession. The program has grown slower than others, causing Brookings Institution expert Ron Haskins to question its effectiveness in the recession.

As caseloads for all the programs have soared, so have costs. The federal price tag for Medicaid has jumped 36% in two years, to $273 billion. Jobless benefits have soared from $43 billion to $160 billion. The food stamps program has risen 80%, to $70 billion. Welfare is up 24%, to $22 billion. Taken together, they cost more than Medicare.

The steady climb in safety-net program caseloads and costs has come as a result of two factors: The recession has boosted the numbers who qualify under existing rules. And the White House, 

Congress and states have expanded eligibility and benefits.

Conservatives fear expanded safety-net programs won't contract after the economy recovers. "They're much harder to unwind in the long term," says Michael Tanner of the Cato Institute, a libertarian think tank.

Other anti-poverty experts say the record caseloads are a necessary response to economic hardship. "We should be there to support people when the economy can't," says LaDonna Pavetti of the Center on Budget and Policy Priorities, a liberal-leaning think tank.

------------------------------------------------------------------------------------------------------

Tamie Hopp, Director of Government Relations & Advocacy

THANK YOU FOR YOUR SUPPORT!

Dues and Donations to VOR can now be made ONLINE. 


See, http://www.vor.net/giving/donate/online-donation-form for Donations


See, http://www.vor.net/giving/join/online-membership-form to Join or Renew

TO JOIN, RENEW OR DONATE BY FAX or MAIL:

TO JOIN OR CONTRIBUTE: $40 per individual, $200 per family organization, or $250 per provider/professional organization. Extra donations are welcome!

You may pay by check or credit card:
VOR
836 S. Arlington Heights Rd., #351
Elk Grove Village, IL 60007
847-253-0675 fax (for referrals or credit card payments)

Tamie327@hotmail.com (for referrals) 

____________________________________________
Name

_____________________________________________
Address (if paying by credit card, use billing address). All forms must include complete address including zip code)

_____________________________________________
City St Zip

_____________________________________________
Phone Fax

_____________________________________________
E-Mail

_________________________________________________
Family/Professional Organization Affiliation (if applicable)

If paying by credit card, please provide the following information:

Amount to charge to card: $_______________________
Card Type: _____ Mastercard _____ Visa  ____ Discover

Card Number: ___________________________________


Expiration Date: __________________________________

Cardholder's Signature: ___________________________
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