TESTIMONY OF LINDA BLUMKIN
9/16/13 OPWDD “COMMUNITY DIALOGUE”: “A conversation with
stakeholders about community inclusion and the expansion of employment
and meaningful community activities for people with developmental
disabilities.”

I applaud OPWDD’s commitment to increase the number of individuals receiving
supported employment services and those engaged in competitive employment. I hope that you
achieve – and surpass -- the numerical goals that you have agreed to with CMS. For those people
served by OPWDD who are capable of and interested in performing “integrated gainful
employment at minimum wage or higher” (the CMS definition of “competitive employment”)
OPWDD’s efforts are the right thing to do.
But what about those who are not capable of participating in the general workforce -- or
even performing volunteer work in the community? What about the people with complex needs,
including serious behavioral challenges (like physical aggression and self-injury), some of whom
are students returning from out-of-state residential educational placements (sent out of state
because the severity or uniqueness of their needs meant that there were no appropriate in-state
schools) and individuals displaced by the closing of the developmental centers? Does OPWDD
believe that all of these individuals, and others presenting with similar issues, are realistic
candidates for paying or volunteer work in community settings?
New York has already committed to CMS that effective July 1, 2013 it will not permit
new admissions to sheltered workshops; it committed further that by October 1, 2013 (two weeks
from now) it will submit a draft plan for CMS review that must include a timeline for closing
sheltered workshops. Whether this commitment is irrevocable remains to be seen: hopefully it is
not too late for this to be revisited. For those who are not capable of working in community
settings but still are capable of work, and want to work, and can enjoy the company of their
colleagues and the staff at a sheltered workshop, this can be a meaningful alternative – and one
vastly superior to spending their days in less productive (or nonproductive) activities at their
residence or a day hab program.
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And what about the people who are not capable of work, even in a sheltered setting? How
are they to spend their days in this new world of transformation plans? Will traditional day hab
programs no longer exist? Will they be replaced by day habs without walls, and are day habs
without walls a realistic solution for people with behavioral challenges that prevent them from
safely being in community settings, or for those (like some with autism) who cannot handle the
tumult of community settings or who need the predictability of familiar physical settings and
schedules? Perhaps the needs of these people are not within the jurisdiction of the OPWDD
“Office of Employment and Meaningful Activities” – our hosts today – but, if not, then who if
anyone at OPWDD is thinking about them and how can stakeholders have a dialogue with
OPWDD before it takes irrevocable actions affecting them?
It is true that in the Olmstead decision the Supreme Court held that under the Americans
with Disabilities Act the states have an obligation to provide services to individuals with
disabilities in the “most integrated setting appropriate to their needs.” However, the Court’s
opinion in Olmstead also stated: “We emphasize that nothing in the ADA or its implementing
regulations condones termination of institutional settings for persons unable to handle or benefit
from community settings.” And Justice Kennedy, concurring, warned: “[I]f the principle of liability
announced by the Court is not applied with caution and circumspection, States may be pressured into
attempting compliance on the cheap, placing marginal patients into integrated settings devoid of the
services and attention necessary for their condition.” That is happening in New York with the closing of
the developmental centers, with the failure to offer placement in ICF/DDs to people requiring and entitled
to that level of care, with the commitment to close sheltered workshops.
What, other than the empty rhetoric of political correctness, does New York offer those
recognized by the Supreme Court as “unable to handle or benefit from community settings”—people like
my daughter Jessica?
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